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* First published in the GL16 Conference Proceedings, March 2015.

Is the Licensing of Grey Literature Using the

Full Palette of “Contractual” Colors?:

A Comparative Analysis of Grey Literature Terms of Use*

Tomas A. Lipinski and Andrea J. Copeland (United States)

Introduction
This paper reviews a sample of licenses or terms of use governing the use of grey collections.
A license is a form of legal permission. It need not be a contract but often is. Some terms of
service reviewed do not even provide permission per se but state a list or rules users should
follow. From this analysis a list of best licensing practices or checklist of considerations can be
offered. Regardless of the specific character the phrase “terms of use” is used to represent the
“agreements” under discussion. The framework for comparison and assessment draws upon that
used in similar studies used to evaluate the terms of service for various social media sites (Lipinski
& Copeland, 2013; Lipinski, forthcoming). The various terms of use are reviewed in detail and
deconstructed in terms of legal essence or effect in order to present a “landscape” or descriptive
overview of the legal aspects of grey literature terms of use in current use.
Research Question - What provisions are found in licenses (or terms of use) governing the use of
grey literature and are these provisions adequate to preserve, make accessible and use grey
literature? This will assist in fulfilling one goal of the Pisa Declaration on Policy Development for
Grey Literature Resources, to “further strides in licensing grey content for both commercial and
non-commercial purposes.” (Declaration #10, May 14, 2014).
Research Method And Framework - Several terms of use governing Grey Literature (GL)
collections are reviewed. The terms of use identified for consideration were sourced from the
affiliations of GL Conference presenters since 2009 (2010-2013 or GL12-GL15) or of a grey
literature collection that was a focus of a particular GL annual conference presentation. This
initial review resulted in ten readily available terms of use OpenGrey (a Creative Commons based
license), CNRS the National Center for Scientific Research, CERN the European Organization for
Nuclear Research, Alberta Health Services (Canada), Research Gate, KISTI the Korea Institute of
Science and Technology Information, STFC (Science and Technology Facilities Council, United
Kingdom), British Library, Library of Zeeland (Netherlands), and the National Documentation
Center of the National Hellenic Research Foundation (also a Creative Commons based license). In
addition, two commercial suppliers (EBSCO Green File and Wolters Kluwer OVID) were included
for comparison.

While not all terms of use reviewed fell within United States jurisdiction, the contract and
other legal principles applied and discussed within are common to all countries. Second, specific
terms and conditions were compared in order to identify problematic provisions in light of one
possible measure of efficacy; proposing that the following minimum characteristics should be
found or addressed in the required Terms of Service (TOS) in public repositories: Functionality,
Integrity, Provenance and Permanence (FIPP).
As discussed in Lipinski and Copeland (2013), one framework used to assess the terms of use
governing online collections consists of the following minimum characteristics: Functionality,
Integrity, Provenance and Permanence (FIPP). An overview of these characteristics follows. It is
based on that earlier work but is modified as indicated below to the present context, where a
there is increased focus upon content availability rather than service functionality and one in
which users have reduced rights to contribute content. (The prior work focused on analysis of
several social network and community web services.) In this way the licensing of grey literature
collections mirrors traditional licensing in libraries, i.e., database content licensing. This
assessment can assist the licensors and users of licensed grey literature in designing more
effective terms of use.

Functionality
Functionality, there should be…

• The ability to make a variety of uses of the available content; use rights should be at least as
broad as those under the copyright law, i.e., the set of “rules” that would exist regarding the
content in the absence of a license.
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• Restrictions on use should be narrow and not go beyond those restrictions found in the
copyright law, i.e., the set of “rules” that would exist regarding the content in the absence of
a license. Where the website does allow for user contributions restrictions on content and
format restrictions or exclusions should be limited at most to unlawful content, unlawful in
terms of the criminal law, child pornography for example, or actionable in terms of the civil
law, defamatory content for example.

• Warranty (a legal promise) given by the provider of service availability and functioning; and
the potential for a warranty regarding the lawfulness of content from users.

• Limited termination provisions, including adequate notice prior to termination.
In general, two licenses used the Creative Commons (Open Grey and National Documentation
Centre, National Hellenic Research Foundation). However the National Documentation Centre,
National Hellenic Research Foundation included a set of terms and conditions in addition; it is
those additional terms and conditions that are analyzed here. While Creative Commons is
appealing for many social and legal reasons, such licenses are not without issues (Lipinski, 2013).

User Rights and Restrictions
1

License should not restrict use rights to those that would exist under copyright law, in the
absence of the license. Some licenses however did just that, restricting for example reverse-
engineering; a practice that in order to achieve interoperability is often found to be a fair use.

2

The Ovid terms and conditions are consistent with this position (“solely in accordance with
copyright law” with specific mention of “fair use”). However, from the perspective of a user it
could be argued that a license should give additional rights beyond that of the copyright law.
One benefit of couching terms of use in the form of legal agreements (contractual license) is to
clarify the unresolved or contentious areas of copyright and in so doing increased the scope of
use rights. Licenses can for example make clear that the use of content in the creation of course
packs is a fair use. Case law, at least in a commercial context suggests that such collation is not a
fair use.

3
While not referencing the copyright law per se CERN has very broad use rights, allowing

users to “perform work, or transmit or store data consistent with the stated goals, polices and
conditions of use as defined by the bodies or bodies granting you access.”

The two most common user restrictions relate to commercial use (Open Grey, Ovid, Alberta
Health Service, National Documentation Centre/National Hellenic Research Foundation) and
some form of data-mining or automated searching (GreenFILE: EBSCO, ResearchGate, British
Library). It is arguable that such activities would be prohibited as well under broad language such
as that contained in the Alberta Health Service terms and conditions (“no portions of the Site or
Content…may be reproduced in any form, or by any means…”) as it is typical to create a set of
sub files on which to run searches when data mining.

The Library of Zeeland is the only license to use a so-called savings clause, reserving all
rights for the provider or licensor that are not explicitly granted: “Any rights not expressly
granted herein are reserved.” Such clauses are somewhat archaic, a vestige of old contract
practices. Recent courts and commentators argue that a saving clause is without legal effect,
especially where use rights concern content protected by copyright. “The reservation of rights
provision states: ‘All rights not specifically granted to licensee hereunder are expressly reserved
by Licensor.” The law in this Circuit is clear, however, that such a clause adds nothing to the
substantive prohibitions in the Agreement.”

4

However, a failure to elucidate rights does not take rights away. In other words, because a
license fails to grant a user fair use rights for example, does not mean the user is without these

1
In the previous study of co-created community repositories, it was logical to include a variable related to patron contributions to

the repository. While several of the websites (National Hellenic Research Foundation and Library of Zeeland) included the right for
user contributions this was not typical in the terms of use reviewed. As a result two specific variables (Ability to contribute content:
create personal repository and “Content prohibited”) were replaced with “Rights” and “Restrictions” respectively, within the broad
category of Functionality.
2

See, Evolution, Inc. v. SunTrust Bank, 342 F. Supp. 2d 943 (D. Kan. 2004) (de-compilation of software in order to extract out
unprotected elements fair use); Sony Computer Entertainment, Inc. v. Connectix Corp., 203 F.3d 596 (9th Cir. 2000), cert. denied
531 U.S. 871 (2000) (copying computer code to extract unprotected elements fair use); Atari Games Corp. v. Nintendo of America,
Inc., 975 F.2d 832 (Fed Cir. 1992) (reverse engineering of computer program as intermediate step to extracting unprotected
elements can be a fair use); and Sega Enterprises Ltd. v. Accolade, Inc., 977 F.2d 1510 (9th Cir. 1992) (de-compilation of software
program to extract unprotected elements fair use).
3

See, Princeton University Press v. Michigan Document Services, 99 F. 3d 1381 (6th Cir. 1996), cert. denied 529 U.S. 1156 (1997).
4

Hard Rock Café, International. (USA) Inc. v. Morton, 1999 WL 717995, *23 (S.D.N.Y., 1999) (unpublished).
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rights. The fair use right is not a right for copyright holders to grant; it is a right of users. As one
commentator explained: “The inclusion of a generic savings clause, such as ‘All rights not
specifically granted to Licensee are expressly reserved,’ has no effect on a library’s rights under
fair use and Section 108, and hence does not bar lending under ILL arrangements. A publisher’s
rights are expressly limited by the exceptions in the law, including Sections 107 [fair use] and 108,
so they have no right to forbid activities that Sections 107 and 108 allow.”

5

By the same token, if a provision appears to limit fair use rights in specific, such to prohibit
reverse engineering, then the user will be bound to the limitations to which to he or she agreed,
assuming a valid (enforceable) contract is formed.

Legal Risk and Warranty Disclaimers
As might be expected the commercial licenses (GreenFILE from EBSCO and OVID from Wolther
Kluwer) contained lengthy terms and conditions. However the British Library terms and
conditions were also extensive. Those terms and conditions that did form or intend to form a
contract (two did not, see discussion below) included some sort of warranty waiver or “as is”
clause (Open Grey, GreenFILE, Ovid, Alberta Health Service, ResearchGate, Library of Zeeland,
National Documentation Centre, National Hellenic Research Foundation). An “as is” clause, as
the phrase implies, indicates that the content is provided “[i]n the existing condition without
modification...[in] a sale of property ‘as is’ means that the property is sold in its existing
condition, and use of the phrase as is relieves the seller from liability for defects in that
condition.—Also termed with all faults.”

6

Initially used by the software industry, such clauses permeate the information contracting
landscape. CERN does not use this specific language but appears to intend the same result: “Use
of the Grid is at your own risk. There is no guarantee that the Grid will be available at any time or
that it will suit any purpose…Although efforts are made to maintain confidentiality, no
guarantees are given.” Similarly, STFC “disclaims all responsibility for and accepts no liability for
any errors or losses caused by any inaccuracies in such information or the consequences of any
person acting or refraining from acting or otherwise relying on such information.”

Other warranties disclaimed in the licenses reviewed were for merchantability, fitness for a
particular purposes and non-infringement (Ovid, Alberta Health Service, ResearchGate, Library of
Zeeland). “[T]he implied warranty of fitness for a particular purpose is a warranty implied by law
when a seller has reason to know that a buyer wishes goods for a particular purpose and is
relying on the seller’s skill and judgment to furnish those goods.”

7
An implied warranty of

merchantability is “[a] warranty that the property is fit for the ordinary purposes for which it is
used.”

8
One commentator offers this explanation: “The implied warranty of merchantability

attaches when the seller is a merchant with respect to the goods involved in the exchange.
Accordingly, the product must meet certain standards; it must pass without objection in the
trade under the contract description and it must be fit for the ordinary purposes for which such
goods are used. The concepts of marketability, operability, and repairability have emerged as
varying criteria for merchantable goods.”

9
Such disclaimers may appear ill-suited to information

“products” such as grey literature collections or for information “services” such as access to
report literatures, statistical data, etc., again reflecting the impact of software licensing practices.

A disclaimer of non-infringement means that the content supplied by the licensor does not
infringe another’s copyright. Under the laws of copyright liability using (printing, downloading,
reposting, distributing, etc.) a work that is infringing is an act of infringement, making a user that
prints, downloads, reposts, etc. liable as well. Users should be aware of such risk-shifting
mechanisms in license terms and conditions. Library, educational or similar institutions should
never agree to a license that does warrant (a legal promise) non-infringement, as the use of any
content has the potential to trigger copyright liability, not only on the part of the library,
educational entity, etc. but upon its constituents as well such as patrons, students, etc.

From the user perspective it could be argued that a warranty of non-infringement should be
provided by anyone providing copyrightable content; from the provider perspective it may be

5
Brandon Butler, Appendix A: Legal Licensing Issues (REPORT OF THE TASK FORCE ON INTERNATIONAL INTERLIBRARY LOAN AND

DOCUMENT DELIVERY PRACTICES (June, 2011), available at http://publications.arl.org/1acgvq.pdf.
6

BLACK’S LAW DICTIONARY 502 (9th ed. 2009) (no pagination in Westlaw) (emphasis original)
7

Martinez v. Metabolife Intern., Inc., 6 Cal. Rptr. 3d 494, 500 (2003).
8

BLACK’S LAW DICTIONARY (9th ed. 2009) (no pagination in Westlaw).
9

1 JULIAN B. MCDONNELL & ELIZABETH J. COLEMAN, COMMERCIAL AND CONSUMER WARRANTIES ¶ 1.02[1], at 1-7 (1991)
(emphasis original).
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unreasonable (due to cost, for example) to include such warranty when the content is provided
gratuitously as is the case with many grey collections. One should never make a legal promise
(warrant) that one is unsure of fulfilling. Any fear on the part of providers of grey collections built
from user contributions providers should be assuaged by the various take-down procedures that
exist in many countries regarding content posted by third parties that is claimed to be infringing.
See, 17 U.S.C. § 512 (United States). As long as the provider expeditiously removes or disables
access to the alleged infringing content posted by a third party (including a link to alleged
infringing content) there will be no monetary liability whatsoever.

10
Even in the absence of so-

called codified safe harbors, the general principles of secondary copyright liability would protect
a provider that once on notice of the infringing nature of posted or linked content acts to remove
or disable access to the infringing content. Observe that the statutory trigger for removal or
disabling operates where the content may not actually be infringing. As a result it is suggested
that provider make some assessment of whether the content is more likely than not to be
infringing and not remove or disable unless this conclusion is reached. Even if there is a chance
the content may be infringing additional protection from monetary award may exist for non-
profit entities under U.S. law when reproducing content when the entity possesses a reasonable
belief that reproduction of the content was a fair use.

11
Nonetheless users should be aware of

using content without such warranty. Providers should be aware of safe harbor and liability
principles in order to assess their level of legal risk for reproducing or hosting infringing content.

The gratuitous nature of the content provided by grey literature sites, except those
published by commercial vendors of course, may also work to the advantage or content provider
and obviate the need for disclaimers other than non-infringement. The nature of this harm would
involve some claim of harm due to errors, omissions, or other fault with the information itself, or
perhaps defamation. Most claims would rest on some concept of negligence. There are four
elements to a claim of negligence: duty of care (the harm must be foreseeable in order for an
actor to have a duty a care to prevent it), failure of that duty, that a failure to fulfill that duty was
the proximate (or legal) cause of the harm (the harm must be foreseeable and without a
superseding cause), and there must be measureable harm.

12
A plaintiff would first have to prove

that there was a duty of care on the part of the provider to provide the content without any
errors and omissions whatsoever or without harm of any sort. Most courts would never make
this requirement of information publishers and providers, commercial or otherwise, even less so
with information provided for free. The public policy implications of imposing liability would be
disastrous if a court would choose to impose a duty of care that the information be 100% error
free. A commercial publisher facing the reality of profits and losses and knowing that it may be
liable for errors, omissions and other harms would simply opt not to provider such content
altogether.

Even if there was a duty of care to provide grey literature content without errors, omissions,
faults or harms of any, a court would still need to conclude that the error, omission, etc. was the
legal cause of the measureable harm.

13
Where content is provided for free there can be no

liability for economic harms, e.g., loss of property. Physical harms to a person may result in
liability but the gratuitous nature of the information can impact the reasonableness of the
reliance upon it. The gratuitous nature of most grey literature collections means that is not
reasonable for a person to rely upon it for purposes of establishing provider liability.

Is it nonetheless recommended practice to use an “as is” notice? While most legal counsel
might recommend the safest course of over-protection (notices and disclaimers) the legal reality
is even where the content is provided by a commercial provider, a warning notice of errors,
omissions, etc. is not required to secure protection. In the seminal case of Winter v. G.P.
Putnam’s Sons, 938 F.2d 1033 (9th Cir. 1991) involving harm from publishing “The Encyclopedia
of Mushrooms” that misidentified poisonous mushrooms as edible a U.S. appellate court
concluded that a publisher has “no duty to investigate the accuracy of the contents of the books

10
See, e.g., 17 U.S.C. §512(c) and (d) (“a service provider shall not be liable for monetary relief…”).

11
(See, 17 U.S.C. § 504(c)(2).

12
The Restatement (Second) of Torts § 435, defines foreseeability as follows: “The actor’s conduct may be held not to be a legal

cause of harm to another where after the event and looking back from the harm to the actor’s negligent conduct, it appears to the
court highly extraordinary that it should have brought about the harm.”
13

“Just as foreseeability is central to finding that a duty is owed, it is also ‘the touchstone of proximate cause’ and of the
superseding cause doctrine.” Sanders v. Acclaim Entertainment, Inc., 188 F.Supp. 2d 1264, 1276 (D. Colo. 2002).
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it publishes.
14

Should a provider use a warning notice to dissuade users from reasonable reliance
or to investigate the accuracy of content it provide in order to meet a lesser standard of care?
The court in the Winter answered in the negative: “with respect to the first, a publisher would
not know what warnings, if any, were required without engaging in a detailed analysis of the
factual contents of the book. This would force the publisher to do exactly what we have said he
has no duty to do-that is, independently investigate the accuracy of the text. With respect to the
second, such a warning is unnecessary given that no publisher has a duty as a guarantor.”

15

Providers of information content, even commercial publishers should rest assured that courts
would seldom find legal liability for errors or omissions in the grey content provided in online or
other collections.

For harms other than copyright and contributed (posted) by third parties in an online
context, further protections are available, at least in the United States. Federal law provides
complete immunity: “No provider or user of an interactive computer service shall be treated as
the publisher or speaker of any information provided by another information content provider.”
47 U.S.C. § 230(c)(1). Section 230 provides broad immunity, even where the service provider or
website would edit the content users contribute or otherwise post.

16
Contributions to grey

collections by users made with the knowledge that other researchers will be able to access the
content submitted should extend the immunity of section 230 to the hosting entity. As a result,
the mechanisms of tort liability work in favor of publishers and providers of grey literature to
protect them from liability for content the publisher or provider creates; for content created and
submitted or posted by a user or other third party, as long as the content is contributed in the
context of further online access by others, section 230 immunity should apply as well.

A final risk-shifting technique is to disclaim or limit the damages available should there be a
dispute between the parties over harm from the product or service. A number of terms of use
adopted this strategy (Open Grey, GreenFILE, Ovid, Alberta Health Service, ResearchGate, KISTI,
British Library, Library of Zeeland, National Documentation Centre, National Hellenic Research
Foundation).

Termination
The terms and conditions reviewed also gave the provider the right to terminate a user from its
service, often upon breach (Open Grey, Alberta Health Network). The Library of Zeeland has a
termination right but does not indicate what will trigger the exercise of that right (“reserves the
right in its sole discretion, to terminate your access”). Recall that Ovid refused to give a warranty
of non-infringement but reserves the right to “terminate the account or access of users who
infringe the intellectual property rights of others.” Ovid clearly desires it both ways. Both a
provider and user might desire that any termination right be preceded by some notice of fault
(typically a material breach) and an opportunity to remedy the fault with some time frame, say
thirty days. This notice and opportunity is known as a cure right or right-to-cure. From both the
content provider (licensor) and user (licensee) perspective it is preferable to condition the right
to terminate upon breach only of a material term and then only if there has been adequate
notice and a right to cure, typically requiring a 30 day period in which the party in breach can
cure the fault and avoid termination. See Appendix A. Functionality Provisions in Web-based
Grey Literature Collections, Examples.

Integrity
Integrity (of legal particulars), requires an…

• Opportunity to view terms coupled with a clear mechanism of assent to those terms
(contract formation).

• Indemnification to accompany the service and user warranties provided.

14
A publisher may [] assume such a burden, but there is nothing inherent in… the surrounding legal doctrines to suggest that such a

duty should be imposed on publishers.” Id. at 1037.
15

Id. at 1037-1038 (underscore original).
16

See, Donato v. Moldow, 865 A.3d 711, 725 (N.J.Super. 2005): “Appellants claim that Moldow controlled the content of the
discussion forum, thus shaping it, as a result of which he was transformed into an information content provider. He accomplished
this, according to appellants, by selectively choosing which messages to delete and which to leave posted.” The statute does limit
immunity to information “provided by another information content provider.” In Batzel v. Smith, 333 F.3d 1018 (9th Cir. 2003),
involving the posting on an open website of a private email that the sender did not intend to be posted the court indicated that
section 230 would not apply: “immunity applies only with regard to the third-party information provided for use on the Internet or
another interactive computer service.” Id. at 1033.
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• If the licensor has the ability to change the terms and conditions of use, there should also be
adequate notice of any change in terms.

• Assent (agreement) to changes should be subject to a clear and distinct mechanism, e.g., a
click-to-agree screen prompt.

Most of the terms and conditions reviewed, as is typical in online settings, equate use of the
service or access to content with agreement to terms and conditions of use. While this is an
efficient mechanism in online settings, users should be aware of the dangers of equating use with
assent; use of service by patrons might constitute assent to renewal or acceptance of a change in
terms. The problem should be obvious, how is one to know when a use really means “I agree” or
a use is just that, use of the service or website. Use equal assent mechanisms are prevalent in the
terms of service reviewed (Open Grey,GreeenFile, Ovid, Alberta Health Services, ResearchGate,
Library of Zeeland, National Documentation Centre, National Hellenic Research Foundation).

Assent to Terms and Conditions and Changes and Terms and Conditions
As observed many licenses equated use with assent, with the user bound to abide by the terms
of use. Two licenses did not have its terms and conditions in the framework of a contract, i.e., the
website did not intend its terms and conditions to be binding on users. In fact, the language
made it clear to the user that a contract was not intended. The Science and Technology Facilities
Council website statement consisting of seven lines of text state that “the information made
available … does not form part of any contract between STFC and the user.” The British Library
website makes a similar statement: “The usage guide for images is based on goodwill. It is not a
legal contract.” Oddly, the British Library website still had a robust set of terms and conditions
that included a number of restrictions as discussed above.

Where a contract is formed there may be a need on the part of the provider to change the
terms and conditions of use. While this is common from the licensee user perspective what is
more important is whether or not such changes are communicated to the user coupled with an
opportunity to accept or reject (typically by ceasing use of or access to the service) the new
terms. How is change of terms communicated to user of grey literature collections? Ovid uses a
website posting to announce changes in terms, with further use after posting deemed
acceptance of the changes. Alberta Health Services uses a similar mechanism and admonished
users to “please review the Terms and Conditions regularly as your continued use of the site will
constitute your agreement to any changes.” The National Hellenic Research Foundation can also
“amend the Terms & Conditions [] from time to time, also using a web posting mechanism. At
least if the changes are “substantial” the National Hellenic Research Foundation will notify users
“by posting a prominent announcement on the Website.” The Library of Zeeland “reserves the
right to changes the terms, conditions, and notices” but does not indicate the mechanism for
effecting the changes. Only Open Grey requires that changes to terms must be based on the
mutual written consent of both parties.

It is questionable whether an approach such as “check our website for changes” is a legally
valid mechanism for purposes of assent to those changes. In mass market agreement scenarios
such as those for grey literature collections, i.e., those scenarios where there is no opportunity to
negotiate over the terms of use, where every user gets the same terms of use, at least one
United States appellate court indicated that a “check our website for changes” mechanism is
indeed not valid.

17
The best way to incorporate such changes would be for a user to be unable to

proceed past the home page of the website without first clicking-to-agree that the user has read
and agrees to the substantial changes. Even from the provider perspective this might be
preferable as then there is clear indication that the user is aware of and accepts the terms

17
The United States Court of Appeals for the Ninth Circuit in Douglas v. Talk America, Inc., 495 F.3d 1062 (9th Cir. 2007), cert.

denied 552 U.S. 1242 (2008), concluded that posting of changes followed by use of service is not enforceable: “Talk America posted
the revised contract on its website but, according to Douglas, it never notified him that the contract had changed. Unaware of the
new terms, Douglas continued using Talk America’s services for four years” Id. at 1065. The court concluded that the new terms
were not part of the agreement: “Even if Douglas had visited the website, he would have had no reason to look at the contract
posted there. Parties to a contract have no obligation to check the terms on a periodic basis to learn whether they have been
changed by the other side” Id. Once a contract is formed any changes represent an offer for additional terms, an offer that in
theory requires separate and distinct assent. The court further commented on the problem of providing notice unless the notice
also identifies which terms changed: “Nor would a party know when to check the website for possible changes to the contract
terms without being notified that the contract has been changed and how. Douglas would have had to check the contract every day
for possible changes. Without notice, an examination would be fairly cumbersome, as Douglas would have had to compare every
word of the posted contract with his existing contract in order to detect whether it had changed” Id. at 1066, n. 1.
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presented and that a contract is formed, at least for those provider desiring the terms be binding
on users.

Indemnification
As discussed earlier a provider of content should warrant that it has the legal right to make the
content available and that the content is not infringing. This should be expressed in clear
language; not conditioned with limiting phrasing such as “to the best of its knowledge.” The
content provider should also offer an indemnification in case the promise (warrant of non-
infringement) was made in error and the content is actually infringing. None of the licenses made
this indemnification and as discussed above most disclaimed a warranty of non-infringement.
Perhaps it is the non-commercial (free) environment of grey literature collections that is
prompting this strategy, a trade-off in the minds of providers in return for the no-cost access.
Even the two commercial vendors (GreenFILE EBSCO and Ovid) do not offer non-infringement
warranties, Ovid specifically disclaims it. In fact, both commercial vendors not only fail to offer a
promise of non-infringement and a supporting indemnification; rather both require the user to
indemnify the vendor! Indemnifications for copyright harms from use of content should extend
from provider to user not the other way around. Users should not enter into an indemnification
lightly as it shifts along with damage disclaimers all risk from the content provider to the content
user.

Some providers of grey literature do require such indemnifications from users of its content.
Alberta Health Service does not require indemnification from users but does require users to
“agree that any information submitted to AHS does not infringe the intellectual property of any
third party.” ResearchGates does in fact require users to indemnify it for “any information that is
stored on request of the respective user.” While this might appear logical it is somewhat
unnecessary as the Section 512 take-down process—included in its terms and conditions, see
discussion below—would provide for complete damages remission for infringing content posted
by users. For other (tort) harms that result from user posted content, tort immunity provisions
such as section 230, in the United States, provide protection as well; only the user who posted
the content would be liable. Even though many collections are located in other countries, the
choice of law and possibly the jurisdiction governing disputes can be the United States (see
discussion below under Provenance). Several providers not based in the U.S. nonetheless chose
U.S. law and courts as the intended jurisdiction.

In the European Union consumers have rights relating to jurisdictional issues. The rules are
mandatory and cannot be waived or contracted away. The Brussels Convention on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters for example indicates that as
long as the seller’s activities are directed to the consumer’s domicile, the consumer can sue
there.

18
It is likely that users of grey collections would be considered consumers and so would

have the rights of jurisdictional choice. Grey literature terms of use are not contracts for the sale
of goods in the traditional sense. Article 13(3) of the Brussels Convention indicates that the rules
apply to “any other contract for the supply of goods or a contract for the supply of services.”
Access to grey collections is a service supplied to users. A library entering into an agreement with
a provider of grey literature is likely not a consumer. Rather the transaction would be considered
B-2-B (business-to-business).

19
Recall also the two providers

(FTSC and the British Library) disclaim any contractual formation whatsoever so it is unclear
whether protections such as those offered in the EU apply at all. For these reasons determining
whether the jurisdictional provisions in the terms of use reviewed are enforceable. See

18
EC Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters, Brussels, 1978 O.J. (L. 304).

The seller, however, may sue the consumer only in the consumer’s country of domicile. Article 15 defines “consumer” as someone
who is acting “outside his trade or profession” which is definition used by the European Legislature in all of its mandatory consumer
rules. “Even when a contract for the sale of goods involves a consumer, the Rome Convention [Rome Convention on the Law
Applicable to Contractual Obligations, June 19, 1980, 80/934/EEC, 1980 O.J. (L. 26)] permits the parties to choose governing law
with one important qualification. In all cases, the consumer is protected by the law of his country of residence, if the mandatory
laws (i.e., laws that a contract cannot override) of that country provide him with additional protections.” GEORGE B. DELTA AND
JEFFREY H. MATSUURA, LAW OF THE INTERNET § 3.04, Foreign Principles of Jurisdiction (2014) (no pagination in Westlaw). A
consumer might be able to sue in his or her own country but the court may need to apply the seller’s law. Other instruments echo
these concepts. Council Directive 93/13/EEC of April 1993 on Unfair Terms in Consumer Contracts, 1993 O.J. (L 95) 29; and
Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal aspects of information
society services, in particular electronic commerce, in the Internal Market.
19

See discussion regarding the library as merchant under United States contract law in Tomas A. Lipinski, THE LIBRARIAN’S LEGAL
COMPANION FOR LICENSING INFORMATION RESOURCES AND SERVICES 57-58- (2012).
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Appendix B. Integrity of the Legal and Practical Circumstances in Web-based Grey Literature
Collections, Examples.

Provenance
Provenance (legal) of the content should include…

• Copyright or other legal notices.

• Attribution or other designations.

• Identification of ownership rights for both service provider and user, if applicable.

• Use rights to other licensees.

Most terms and conditions reviewed made a statement of copyright ownership, i.e., that the
supplied content was protected by copyright (Open Grey, GreenFILE EBSCO). Again, because all
but two of the websites assessed did not allow for the contribution of user content the “Non-
exclusive rights given to website or to other users content” of the prior study was replaced with
“Boilerplate” as a variable of analysis under the legal Provenance area. Boilerplate refers to
“[r]eady-made or all-purpose language that will fit in a variety of documents...Fixed or
standardized contractual language that the proposing party often views as relatively
nonnegotiable.”

20

Notices and Attributions
The use of copyright notice is required by some provisions of United States copyright law.

21

However, the concept of author or copyright holder attribution is not a copyright concept. The
failure to include such attribution does not constitute copyright infringement.

22
However, since

one tenet of grey literature collections is a commitment to making such works available at no
cost it is not unreasonable to require in return the users of the content provide adequate citation
information.

Open Grey, using a Creative Commons licensing scheme offers the strictest requirement
regarding attribution and the moral rights of presentation or appearance while other terms of
use included provisions related to notice. The British Library asks users to “please credit the
source material” and to “preserve all public domain marks and creative commons licenses
attached to the works” and “not to remove or alter any notices, conditions, forms of
identification or dedications if required not to. Such requirements have support in the copyright
law. In the United States for example it is unlawful to “intentionally remove or alter any copyright
management information” (CMI) regarding the work, the right holders, attributes of the work,
etc.

23
Consistent with this articulation, CNRS users “may not remove or change the names of

authors or references to copyright of the publishers or any other means of identification of legal
notice contained on the elements under license.” Likewise Alberta health Service users must
“ensure that all copyright, trade-mark and other proprietary notices are retained …” Even CERN,
though not referencing the use a copyright notice indicates that users “shall respect intellectual
property.”

Boilerplate
Use of boilerplate provisions in licenses is an efficient mechanism for resolving selected issues in
contract execution. Often these provisions relate to peripheral issues not essential to the central
purpose of the contract, i.e., for grey collections that would be issues related to access and use of
content. The typical boilerplate terms and conditions in contracts include: choice of law and
choice of forum (whose law will govern disputes and where those disputes would be litigated),
force majeure (also known as an act of god provision indicating that non-performance due to
natural disaster and similar unforeseen circumstances will not constitute a breach of the

20
(BLACK’S LAW DICTIONARY 502 (9th ed. 2009) (no pagination in Westlaw).

21
See, e.g., 17 U.S.C. § 108(f)(1).

22
Failure to credit does not amount to copyright infringement: Graham v. James, 144 F.3d 229, 236 (2d Cir. 1998); Moral Rights: 17

U.S.C. § 106A; Museum Boutique Intercontinental, Ltd. v. Picasso, 880 F. Supp. 153, 157 at n. 3 (S.D.N.Y., 1995); Gilliam v. American
Broadcasting Companies, Inc., 538 F.2d 14, 24 (2d Cir. 1976).
23

17 U.S.C. § 1202(b)(1). In U.S. law the concept of CMI is broad enough to include the terms and conditions of use or symbols for
example indicating the category of Creative Commons or that the work is protected by copyright (©). CMI “means any of the
following information”: name of, and other identifying information about, the author of a work, terms and conditions for use of the
work, Identifying numbers or symbols referring to such information or links to such information, other information as the Register
of Copyrights may prescribe by regulation. 17 U.S.C. § 1202(c)(2) and (6)-(8).
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contract), severability (or survivability, indicating that if a provision of the contract is found
legally unenforceable by a court, the rest of the contract remains in force), non-waiver (whereby
the decision by one party not to enforce a term or condition or act upon a breach of the other
party does not preclude the party from enforcing the term or condition or taking action in the
future), integration (the current agreement represents the complete understandings of the
parties, superseding prior versions or any other information).

Ownership Right Claimed and Non-Exclusive Rights Granted
As might be expected where users can post content, the terms of service indicate that the one
who posted the content does not surrender any rights through mere submission of content but
retains any rights. Retention of copyright interests is articulated in the Library of Zeeland terms of
use. Similarly, the CNRS indicates that other users cannot claim a copyright interest in the
content. CERN indicates that users “shall respect the intellectual property” rights that govern the
content. One would expect that providers that allow user contributions would claim a non-
exclusive right to user the content submitted and that other users could make similar use, but
such provisions were not apparent. It is also possible that one could argue an implied license was
granted to the provider and to other uses in such instances. Many grey literature content
providers do however indicate that the provider possesses a copyright interest in at least the
attributes of the website (British Library, National Hellenic Research Foundation) or the content
(Open Grey, EBSCO, Ovid, KRISTI) and in some cases both (ResearchGate). Making a claim of
copyright in collection content is important as it indicates that misuse of content (in
contravention of the terms of use) may lead not only to a claim based on contract law (for breach
of contract) but also one based on copyright law (infringement). See Appendix C. Provenance
Aspects in Web-based Grey Literature Collections, Examples.

Permanence
Permanence, there should be in place…

• Limitations on changes to service and content.

• A mechanism whereby content that a copyright holder claims is infringing can be removed
from the website.

• Articulation of whether content removal can occur in accordance with so-called take-down
processes as articulated in U.S. copyright law (17 U.S.C. § 512).

• Processes for restoration of removed content in conjunction with the take-down process.

Changes in Content
Few terms and conditions reviewed allow for change in content. As might be expected the two
commercial sites allow for changes in content (GreenFILE EBSCO and Ovid). As both vendors are
aggregators of content and may in turn be licensees of the content each can make available, as
such their provision of content is often dependant on agreements with others. Circumstances
may change and the provider may no longer have the right to further make the content available.
ReseachGate also “reserves the right to change, reduce, interrupt of discontinue the Service or
parts of it any time.” The language is broad enough to allow for changes in content. As with a
change in terms the National Hellenic Research Foundation will post notice on its website; it will
do the same for changes in content but it is the only service to offer this feature to users (“the
sole relevant announcement of these on this website”). While it is unreasonable to expect that
content never changes, a provider should provide notice to users of significant or substantial
changes in content.

Removal and Restoration of Content
A number of terms of use reviewed reference either generally or by specific citation some
mechanism of take-down or disabling of access to alleged infringing content. The statutory
processes in U.S. law is outlined in 17 U.S.C. § 512. If a provider of grey literature includes
content that a copyright holder claims is infringing the terms of service indicate that the service
provider will follow the section 512 or other take-down and disabling requirement. Under U.S.
law however the statutory safe harbor—protection against all monetary remedy—offers
protection only for content posted by a user, not for content produced or acquired then made
available by the grey literature provider.

It may be that grey literature providers employ this mechanism because as discussed
earlier no warranty of non-infringement is provided and providers see this as a trade-off. Perhaps
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if a copyright holder realizes that a mechanism is provided for the removal of suspect (in terms of
the copyright law) understands that content will be removed the copyright holder would be less
likely to sue the grey literature provider. This take-down will occur even if the content is not
infringing. The protection a service provider receives from the statute requires the content be
removed or disabled “expeditiously.” While the take-down statute provides for a process of
restoration of content or access none of the TOS reviewed alert users to the possibility of
restoration. Under the statute, a restoration request must come from the user whose content
was removed or access disabled.

Oddly, several websites make reference to U.S. copyright law and its take-down
processes even the content is not within the jurisdiction of the United States. While British
Library does not make specific reference to section 512, four of the five statutory factors are
indicated for the take down notice to be valid, UK address is provided for contact. The Choice of
Law and Choice of Forum is of course England and Wales. The Library of Zeeland terms and
conditions reference Section 512 and include “Notice and Procedures for Making Claims of
Copyright Infringement.” However, this makes sense as the Choice of Law and Choice of Forum is
King County, Washington, USA. Perhaps the oddest combination is ResearchGate, reciting the five
Section 512 requirements for an adequate take down notice, yet German contact and address
information is provided with the choice of law and choice of forum being the Federal Republic of
Germany. See Appendix D. Permanence Aspects in Web-based Grey Literature Collections,
Examples.

Results
While there is diversity in approaches the terms of use that govern access and use of grey
collections there is some consistency. However, not all practices may be either necessary from a
legal risk perspective or in the best interests of promoting the maintenance and wide
dissemination of grey collections as expressed in the Pisa Declaration. The adjustment in the FIPP
evaluative factors demonstrate to both providers and users what legal risks still exist in license or
terms of use articulations and more important what is within the realm of the possible. FIPP
continues to be useful as model for both providers and users to of grey literature collections
better understand the limitations and possibilities of maintenance, access and use of grey
collections.

Recommendations (from the user perspective, but not exclusively)

Functionality
– Rights, should be granted to users at least as extensive as that given to users under the

copyright law; this would allow for data mining for example, which is fair use under U.S.
copyright law. Consider expanding the user rights in the areas of education (course packs),
scholarly sharing, etc. Derivative uses should be allowed.

– Restrictions, avoid those provisions that might impact privacy rights (monitoring or
reporting of abuse) or free speech rights (product reviews); restriction on commercial use is
reasonable, whether content supplied by commercial or non-profit entity.

– Risk-shifting, content providers should include a warranty of non-infringement (and
indemnification, see below under Integrity). Risk-shifting, “as is” warranty or other
disclaimers may not be necessary; take-down and disabling mechanism may protect a
responsive provider by limiting or reducing liability for infringing content posted by users;
such processes may reduce liability in other scenarios. The principles of tort liability would
work to protect the content provider for harms deriving from content given the gratuitous
nature of grey literature content provided by government or non-profit entities. For harms
other than copyright due to content posted by third parties, at least in the United States, 47
U.S.C. § 230(c)(2) provides complete immunity.

– Termination may be inevitable in some circumstances; however the right to terminate
should be exercised only in situations of material breach and if notice is first given with a
notice and 30 day right to cure. The use of a suspension mechanism should not be available
to the provider.
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Integrity
– Contract formation should be based upon a click-to-agree mechanism and provide an

opportunity to read the terms before “clicking.”
– Change of material terms should be accompanied by notice and click-to-agree similar to

initial contract formation.
– Indemnification should accompany a warranty of non-infringement, or if not, include

mechanism for take-down and disabling responses, include restoration process as well.
Users should not be required to indemnify the provider.

Provenance
– Attribution is not an exclusive right of the copyright holder but use of copyright notices is

often required by some statutory provisions; attribution and other information about the
work including terms and service can constitute Copyright Management information which
should not be removed.

– Moral rights would include attribution; while criticism of content should be allowed, use
that is unlawfully prejudicial to the honor or reputation of the creator should be prohibited.

– Copyright “ownership”: a user-creator does not surrender copyright in content submitted to
a grey literature collection and assuming the contributor possess the legal right grants the
entity a non-exclusive right to make the content available and grants users a non-exclusive
right to use the content. Providers hold copyright in the website and aspects of its
functionality (associated software, for example).

– Boilerplate used should include choice of law and forum (but should allow for user
preferences, consistent with EU mandatory rules regarding consumer contracts),
integration, severability/ survivability, non-waiver, force majeure.

Permanence
– Changes in content should be allowed, but if substantial in terms of quantity (items, articles,

titles, etc.) or significance, change should be accompanied by prominent notice or alert.
– Removal of infringing or otherwise unlawful is of course acceptable, but providers should

realize that various safe harbors are dependent upon removal or disabling of content before
adjudication. Providers may want to make an assessment of whether or not removal or
disabling is necessary in light of such request from a copyright holder. In circumstances of
user contributed content removal of content should include a notice of removal or disabling
to the contributor.
Section 512 or other take-down process must include restoration rights and communication
of same to contributor whose content is being removed or disabled
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Appendix A. Functionality Provisions in Web-based Grey Literature Collections, Examples.

Rights (replaced:

Ability to contribute

content: create

personal repository)

Restrictions (Replaced:

Content prohibited.)

“As is” and other warranty

disclaimers relating to accuracy

or availability of service,

including damage disclaimer.

Termination.

Creative

Commons (Open

Grey).

Nonexclusive

license to

reproduce, adapt, to

make public display

or public

performance and to

otherwise modify

the work if

necessary to access

and use the work in

“other media and

formats”

Commercial use.

Serial licensing

required.

“As-is”, including the absence of

defects or errors or accuracy of

the work. Damages disclaimed.

Automatic

termination upon

breach of terms.

GreenFILE:

EBSCO.

Nontransferable

and non-exclusive

license granted to

licensee for use by

Authorized Users.

Provide on-site and

remote access to

Authorized

Users…“solely in

accordance with

copyright law,” “fair

use” allowed.

Data-Mining or

Automated Searching

(“Downloading all or

parts…systematic or

regular manner)”).

Internal or personal.

“As-is”, no warranty regarding
the information. Damages are
also disclaimed, representations
or warranties including the
absence of defects or errors or
accuracy of the work.

Upon breach, notice

and 30-day cure right

required.

Ovid. “used for your

internal

management,

reference and

informational

purposes…limited

local electronic

copies of select

materials”

“Redistribution,

retransmission,

publication, transfer or

commercial or other

exploitation,”

derivative, course or

study packs,

reproducing or

distributing entirety or

lengthy sequence and

archiving.

“As is” other warranties
disclaimed include:
merchantability, fitness for a
particular purposes and non-
infringement. Damages
disclaimed.

“in appropriate

circumstances and at

its discretions,

terminate the account

or access of users who

infringe the

intellectual property

rights of others.”

CNRS.

(Humanities and

social science

information

portal).

Display, download

and store for a

variety of uses.

Personal use. Data-

Mining Combine or

creative derivative.

Download or print

entire fascicles.

Not applicable. Not applicable.

CERN (European

Organization for

Nuclear

Research).

“perform work, or
transmit or store
data consistent with
the stated goals,
polices and
conditions of use as

Anti-circumvention. “Use of the Grid is at your own
risk. There is no guarantee that
the Grid will be available at any
time are that it will suit any
purpose…Although efforts are
made to maintain

“entitled to regulate,

suspend or terminate

your access, within

their domain of

authority, and you
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defined by the
bodies or bodies
granting you access”

confidentiality, no guarantees
are given.”

shall immediately

comply with their

instructions”

Alberta Health

Service.

“personal, non-
commercial use”

“no portions of the Site
or Content … may be
reproduced in any
form, or by any
means…”

“As is” other warranties
disclaimed include:
merchantability, fitness for a
particular purposes and non-
infringement.” Damages
disclaimed.
“Site provided for general
information purposes only…does
not make any representation or
warranty of any kind as to the
quality, accuracy, currency or
completeness of the Content on
this Site.”

“If you violate any of

the Terms and

Condition, your

limited license to use

the Content will

automatically

terminate. You must

immediately cease

your sue of the Site

and destroy any

copies of the Content

or any portion

thereof.”

ResearchGate None. “automated or massive
manual retrieval of
other User’ profile
(‘data harvesting’)”
prohibited and
“information provided
within the Service by
the Provider and by
other Users may only
be accessed manually
by a natural person
using ordinary Internet
devices.”

“as is” other warranties
disclaimed include:
merchantability, fitness for a
particular purposes and non-
infringement.” Damages
disclaimed.

None.

KISTI (Korea

Institute of S&T

Information).

None. None. “direct and/or indirect” damages
disclaimed.

None.

STFC (Science

and Technology

Facilities Council,

United Kingdom).

None (no contract
formed, so no rights
granted or
restrictions
imposed, see
below).

None no contract
formed, so no rights
granted or restrictions
imposed, see below).

“The information made
available… is for information
purposes…” “disclaims all
responsibility for and accepts no
liability for any errors or losses
caused by any inaccuracies in
such information or the
consequences of any person
acting or refraining from acting
or otherwise relying on such
information.”

None.

British Library. None (no contract
formed, so no rights
granted or
restrictions
imposed, see
below).

“no part of the Content
maybe sold, resold,
licensed, transferred,
copied or reproduced
in or in part in any
manner or on any
media to any person…”
Data-mining or
automated searching
(“systematically extract
and/or re-utilize the
content…not limited to
the utilisation of any
data mining, robots, or
similar data gathering
and extraction tools…”
prohibited.

“does not warrant that the
sharing of Content, including
Public Domain or Creative
Commons content will not
infringe upon the rights of third
parties.” “disclaims all
warranties, express or
implied…as to the content,
accuracy, timeliness or
completeness...uninterrupted or
error-free” Non-infringement:
“makes no representation
warranty , and expressly
disclaims any liability with
respect to copyright statements
and disclaimers…” Damages
disclaimed.

None.
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Library of

Zeeland.

“Any rights not
expressly granted
herein are
reserved.”

“By posting,
uploading…you are
granting
[]…permission to
use your
Submission…”

“damage, disable, over
burden, or impair … or
interfere with any
other party’s
enjoyment.”
Numerous restrictions

on content that can be

uploaded: defamatory,

infringing, obscene,

upload viruses or

corrupted files,

conduct surveys,

contests, pyramid

schemes or chain

letters…harvest emails.

“as is” other warranties
disclaimed include:
merchantability, fitness for a
particular purposes and non-
infringement.” Damages
disclaimed.

“reserves the right in

its sole discretion, to

terminate your

access…”

National

Documentation

Centre, National

Hellenic Research

Foundation.

“you may copy,
distribute, transmit
and adapt the
work…”
“if you provide any
information…you
agree to grant [] all
necessary
intellectual property
rights to use such
information…”

“do not use this work
commercial purpose”
“may not frame or
mirror” not “cause
damage or malfunction
to the Website,
adversely affect or
jeopardize [] service
provision”

“As is” “makes no
representations or warranties
with respect to this Website or
its content, all warranties
relating to this Website and/or
its content and/or any website
to which it is linked are here to
the fullest extent by law
excluded.” “No representations
or warranties are given as the
accuracy or completeness of the
information provided…”
Damages disclaimed. “does not
guarantee … uninterrupted…
error…free of viruses”

“reserves the right to

suspend or terminate

your access and use of

this Website at any

time without notice.”

Appendix B.

Integrity of the Legal and Practical Circumstances in Web-based Grey Literature Collections, Examples.

Contract Formation:

Assent Issues

Change in terms Notice of Changes in

Terms

Indemnification

Creative Commons

(Open Grey).

Using a work subject to

a CC license equates to

assent of terms. The

rights granted to users in

a CC license functions as

consideration for

purposes of contract

formations.

If a CC license is used to

govern access to

content then changes to

terms must be by

mutual written

agreement of the

licensor and the user.

None required. None required.

GreenFILE: EBSCO. Use equal Assent. None. None. Required by license

for violations of

Copyright Act of

1976.

Ovid. “By accessing, browsing
and/or otherwise using”
equal assent.

Yes. “any time without
notice by updating
this posting… you…
should therefore
periodically visit the
Online Service and
page to determine
the then current

“You agree to

defend, indemnify

and hold harmless

Ovid, its licensors,

and any of their

respective officers.”
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terms and conditions
of use…”

CERN (European

Organization for

Nuclear Research).

“By registering as a Grid

user you shall be

deemed to accept these

conditions of use.”

None. None. None.

Alberta Health Service. “By using the Site, you,

the user agree to the

following terms and

conditions.”

“Terms and Conditions

may be revised by AHS

at any time without

notice.”

“Please review the
Terms and Conditions
regularly as your
continued use of the
site will constitute
your agreement to
any changes...date of
the last revision…at
top of page.”

None, but users

“agree that any

information

submitted to AHS

does not infringe []

intellectual property

rights … you grant

AHS the right to

provide access to

the information...”

ResearchGate. “legally binding between

the Provider and any

natural or legal person

who…uses the Services

for any purpose.”

None. None. “Users indemnify

the Provider form

any claims raised by

third parties to any

information that is

stored on request of

the respective user.

STFC (Science and

Technology Facilities

Council, UK).

None: “The information

made available … does

not form part of any

contract between STFC

and the user.”

None. None. None.

British Library. None: “The usage guide

for images is based

goodwill. It is not a legal

contract.”

None. None. None.

Library of Zeeland. “Your use…constitutes

your agreement to all

such terms, conditions,

and notices.”

“reserves the right to

change the terms,

conditions, and notices”

None. No indemnification,
but “you
warrant…that you
will not use …for any
purpose that is
unlawful or
prohibited…” and
“you earrant and
represent that you
own or otherwise
control all of the
rights to your
submission…”

National

Documentation

Centre, National

Hellenic Research

Foundation.

Use equals assent:

“Visitors/User of this

Website are bound by

the Terms &

Conditions…”

“You will be deemed to

have accepted such

changes, if you use the

Website after EKT has

“may amend the Terms

& Conditions or Privacy

Policy from time to

time…”

“..by posting changes
on the Website…any
substantial changes
…will notify you by
posting a prominent
announcement on
the Website.

“you warrant to []

that such use will

not infringe the

Intellectual Property

right of any third

party.”

“You agree to

indemnify and hold

harmless EKT, its
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published the modified

format and/or content

and/or services on the

pages of the website..”

directors,

employees,

suppliers and

affiliates, from

against any damages

or costs (including,

without, without

limitation,

reasonable lawyers’

fees) that arise

directly or indirectly

from your breach

Terms &

Conditions.”

Appendix C. Provenance Aspects in Web-based Grey Literature Collections, Examples.

Website Attribution

Requirements

Moral Rights:

Presentation or

Appearance

Copyright and

Ownership

Boilerplate (Replaced:

Non-exclusive rights

given to website or to

other users content.)

Creative Commons

(Open Grey).

Distributions, public
performances and
displays require
inclusion of the Uniform
Resource and applicable
copyright notices (name
of author, title, and
source work if an
adaptation) and keeping
disclaimer of warranties
intact.

Presentation rights

prohibit distortion,

mutilation,

modification or

“other derogatory

action” that

“prejudicial to the …

honor or

reputation” of the

author.

Works subject to a

Creative Commons

license are protected

by copyright.

Severability, Non-

Waiver, Integration.

GreenFILE: EBSCO. None. None. EBSCO or its

licensees are the

owners.

Force Majeure,

Severability,

Integration. Non-

Assignment.

Ovid. None. None.. “materials…are
copyrighted
materials of Ovid or
its licensors…”

Severability, Non-

Waiver, Choice of Law

and Choice of Forum

(New York, USA).

CNRS (Humanities and

social science

information portal).

Users may not “remove

or change the names of

authors or references to

copyright of the

publishers or any other

means of identification

of legal notice...”

None. Users cannot
“acquire [] any right
of ownership in the
data or portions of
data…

None.

CERN (European

Organization for

Nuclear Research).

None, but “shall respect

intellectual property and

confidentiality

agreements.”

None. “You shall respect
intellectual property
and confidentiality
agreements.”

None.
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Alberta Health Service. “ensure that all

copyright, trade-mark

and other proprietary

notices are retained on

any copy of the Site

materials in the same

form and manner as the

original.”

None. None. Choice of Law and

Choice of Forum

(Province of Alberta,

Canada), Integration,

Severability, Non-

Waiver.

ReasearchGate. None. None. “Software…site

design and other

graphics, articles and

other texts as well as

the database are

protected by

copyright and

property of the

Provider.”

Choice of Law and

Choice of Forum

(Federal Republic of

Germany), Severability.

KISTI (Korea Institute of

Science and Technology

Information).

None. None. “All contents in the

websites are

copyrighted and

protected by the

Laws.”

None.

STFC (Science and

Technology Facilities

Council, United

Kingdom).

None. None. None. None.

British Library. “please credit the source

material” “preserve all

public domain marks and

creative commons

licenses attached to the

works”

“agree not to remove or

alter any notices,

conditions, forms of

identification, or

dedications, if required

not to.”

“any adaptations

made to an image

should not be

attributed to the

original creator and

should not be

derogatory to the

originating cultures

or communities.”

“‘the Site’ … is either

protected by third-

party rights such as

copyright or

trademarks…is

copyright to The

British Library Board,

or are materials

which are in the

public domain or

made available

under a Creative

Commons License.”

Choice of Law and

Choice of Forum

(England and Wales).

Library of Zeeland. “Falsify or delete any

author attributions, legal

or other proper notices

or proprietary

designations or labels of

the origin or source of

software or other

material…uploaded.”

None. “does not claim

ownership of the

materials you

provide”

Choice of Law and

Choice of Forum (King

County, Washington,

USA), Severability,

Integration.

National

Documentation Centre,

National Hellenic

“and you give credit to

EKT”

None. “is the copyright

holder of this

website”

Severability, Non-

Waiver, Choice of Law

and Choice of Forum
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Research Foundation. (Greek/Greece).

Attribution

Requirements

Moral Rights:

Presentation or

Appearance

Copyright and

Ownership

Boilerplate (Replaced:

Non-exclusive rights

given to website or to

other users content.)

Appendix D. Permanence Aspects in Web-based Grey Literature Collections, Examples.

Website Changes in Content Removal provision-

general

Removal provision-

specific: Section 512

take-down process

Restoration

Creative Commons

(Open Grey).

None. None. None. None.

GreenFILE: EBSCO. “sites may be added or
deleted from this
Agreement as mutually
agreed upon EBSCO and
Licensee.

Yes. Yes. None.

Ovid. “may, at any time,

remove…”

Yes. Yes. Specific reference
to Section 512 and 5
statutory
requirements for a
valid take-down
notice.

None.

CNRS (Humanities

and social science

information portal).

None None. None. None.

CERN (European

Organization for

Nuclear Research).

None. None. None. None.

Alberta Health

Service.

None. None. None. None.

ResearchGate. “Provider reserves the

right to change, reduce,

interrupt or discontinue

the Service or parts of it

any time.

Yes (“act
expeditiously to
remove or disable
access t such
information” “where
necessary, remove or
disable access to this
information (‘notice
and take down’
process”).

Yes. Even though the

specific Section 512

requirements for an

adequate take down

notice are recited,

German contact

information and

address is provided.

Yes. Even though the

specific Section 512

requirements for a

counter notice are

recited, German

contact information

and address is

provided.

KISTI (Korea Institute

of Science and

Technology

Information).

None. None. None. None.

STFC (Science and

Technology Facilities

Council, United

“Changing circumstances

may cause STFC to have

to change the information

None. None. None.
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Kindom). and contents of its pages

at any time.”

British Library. None. Yes: “in the event
that any Content
infringes your rights
or the rights of any
third parties… not
properly identified or
acknowledged we
would like to hear
from you…” “material
on our website, for
which you have not
given permission…
please contact us…”

No, but 4 of the 5
statutory factors are
indicated for the take
down notice to be
valid, UK address is
provided for contact.

No. But implies
restoration is
possible: “material
will be temporarily
removed from the
British Library
website pending an
agreed
solution…following
possible outcomes”:
replaced unchanged,
replaced with
changes, permanently
removed.

Library of Zeeland. “right to review material

posted …and to remove

any material in its sole

discretion”

Yes. Section 512 and
“Notice and
Procedures for Making
Claims of Copyright
Infringement.”

National

Documentation

Centre, National

Hellenic Research

Foundation.

“may change the format

and/or content and/or

services of the Website at

any time and without

notice, with the sole

relevant announcement

of these on this Website.”

None, but “EKT may
restrict the
availability of the
Website temporarily
or permanently … in
order to update
content or for any
other reason.”

None. None.

Changes in Content Removal provision-

general

Removal provision-

specific: Section 512

take-down process

Restoration
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_______________________________

* First published in the GL16 Conference Proceedings, March 2015.

Free Licences and Creative Commons:

A Powerful Tool for Open Access Publishing in Grey Literature*

Petra Pejšová (Czech Republic) and Marcus Vaska (Canada)

Introduction/Goal: In today’s increasingly technologically savvy information society, “using
remote access and free content to open doors for science students”, a statement made by
NANSLO lab director Daniel Branan (www.scoop.it/t/ava-openeducation), is yet another example
of ongoing efforts to make information more openly and freely available and accessible.
Although Branan focused his remarks on the scientific community, this applies to more than one
specific subject field. Rather, scientists, teachers, artists, sociologists, programmers, as well as
professionals from the arts industry and economics are increasingly becoming involved in sharing
and reusing their work. Open content provides an opportunity to shorten the time for research
to become available, not repeat research already conducted, have data to compare, collect
background information for a project, and numerous other possibilities.
Despite the well-intentioned mandate of a Creative Commons license, the free distribution of an
author’s work is still “governed by applicable copyright law.” (Wikipedia, n.d.) Jack Andraka, an
advocate for the Open Access Movement, laments the disappointment that can occur due to
publication and distribution restrictions: “I’ve seen so many great ideas get killed in the lab when
my peers are stopped by closed access [to research articles]” (http://teamopen.cc/jack). Open
licensing is a strong instrument ensuring open access to research data.
Research Method/Procedure: This project will uncover open licenses and describe how they are
used, focusing on Creative Commons free licenses, the most widely known worldwide. The Open
Access movement has begun gaining greater acceptance, with numerous institutions either
strongly encouraging and/or requiring their faculty, students, and staff to deposit their scholarly
work in the institutional repository. As a case in point, the University of Liege in Belgium
established a mandate in 2008 whereby all publications must be deposited, including the full text
of articles “as soon as the article is accepted by the editor” (http://www.openacessmap.org/list) .
Despite the well-intentioned means of encouraging authors to deposit their works in the public
domain via open-content licenses, controversy still remains that this act can alter the original
author’s ownership, particularly since “all transfers or licenses of copyright interests by a work’s
author are revocable” (Armstrong, 2010, p. 360). The University of Liege has countered this
argument with their ORBi (Open Repository and Bibliography) open access repository; a clause
has been added stating that access to an author’s full text articles “will only be granted with the
author’s consent and according to the rules applicable to author’s rights and copyrights”
(www.openacessmap.org/list). This increased visibility in publications and access to research has
resulted in ORBi currently holding a ranking of 34 out of 1746 repositories worldwide, recording
more than 2 million downloads since its inception (http://orbi.ulg.ac).
Via a survey, international, national, subject, and institutional repositories will be selected, in
order to determine if Creative Commons licenses are being used at these facilities and if so, how
and in what way (i.e. which type of documents are being deposited?, what is the degree of
usage? etc). The survey will focus on the different Creative Commons licenses available, and how
these affect open access and copyright restrictions.
Results: We believe that results obtained from the survey will not only provide us with a
comparative environmental scan of the existence of Creative Commons licenses at various
institutions, but will also reveal insufficiencies and recommend approaches on how to increase
the use of these licenses in grey literature repositories. It is anticipated that this venture will
generate renewed interest and awareness in creating a more seamless link between open access
publishing and grey literature. It is in this research context that the technology and innovation
triangles combine, “extending the scope beyond R & D [research and development]” (Pant and
Hambly-Odame, 2010), to the grey literature community as a whole. While certain document
types may never be deposited into an institutional repository, and some authors may voice
concerns about feeling obligated to adhere to such a mandate, the benefits clearly outweigh any
potential harms. Open Access publishing in the grey literature domain via the use of Creative
Commons licenses creates the multiplier effect, “permitting the creation of new works which
may never have come into existence” (Armstrong, 2010, p. 368).
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Open Access and the Open Access Movement: Publishing Connections

Succinctly defined, Open Access (OA) refers to material that is “free of charge, and free of
most copyright and licensing restrictions” (Suber, 2013). In addition, OA documents are widely
available and accessible, serving as invaluable components of research pursuits in numerous
disciplines. According to Peter Suber, considered the founder of OA, the Open Access Movement
began in 1993 as a result of the launch of the World Wide Web and initiation of online publishing.
A decade later, several statements supporting OA began to arise, including Suber’s aptly named
BBB: The Budapest Open Access Initiative (February 14, 2002), the Bethesda Statement on Open
Access Publishing (April 11, 2003), and the Berlin Declaration on Open Access (October 22, 2003).
While the exact definition of OA differs somewhat across the statements, the underlying uniting
principles remain the same: access to freely available literature without barriers, while
recognizing and giving authors control “over the integrity of their work and the right to be
properly acknowledged and cited” (Suber, 2013).

The continuous hunger for information, particularly that which is available at one’s
fingertips, culminated in the internationally renowned Open Access Week. Inaugurated in 2006,
Open Access Week continues to advocate for free, immediate online access to the results of
scholarly research and the right to use and re-use those results as needed (Open Access Week,
2014). Despite misgivings by some that the impact of articles published via OA is not as
reputable as those found in mainstream academic journals, Suber is quick to argue that the peer
review process in OA journals is just as “rigorous and honest as peer review in conventional
journals, [often using] the same procedures, the same standards, and even the same people”
(Suber, 2013). In order to backup these claims and offer support for publishing in OA journals,
the Open Access Scholarly Publishers Association (OASPA) was founded in 2008, with a mission of
representing the interests of OA journal and book publishers worldwide, in all disciplines. At
present, 83 organizations and individuals are members of the OASPA including F1000Research,
Utrecht University Library, BioMed Central, BMJ, Hindawi Publishing Corporation, ProQuest,
SAGE, Taylor & Francis, Wiley, DOAJ, SPARC Europe, EBSCO, and many more. OASPA believes
that through a shared interest in developing appropriate business models, tools, and standards to
support OA publishing, “we can ensure a prosperous and sustainable future to the benefit of our
members and the scholarly communities they serve” (OASPA, 2014).

Despite all the accolades for the OA Movement, particularly journals (gold OA) and
repositories (green OA), Suber reminds his readers that several of the OA initiatives that exist
today would not have come to fruition without publicly-funded research. Despite proclamations
that OA material is free to all who wish to peruse it, Suber cautions that free is an ambiguous
term, particularly since this literature is “not free to publish or produce” (Suber, 2013). To ease
concerns regarding copyright along with the exorbitant fees that some vendors charge for
publishing in their academic journals, organizations have been created to offset these fees,
allowing authors “to publish their article in open access in a high quality journal and for a
reasonable price.” (Quality Open Access Market, 2014). Of particular note is the Quality Open
Access Market (QOAM), an open crowd-sourcing website, marketed as a central point of contact
providing authors with a wider selection of journals to publish in, and educating publishers on
improving their submission and publishing policies. This creates a “transparent academic
publishing environment.” (Quality Open Access Market, 2014).

In a thought-provoking article published in 2013, Jeffrey Beall, a librarian at the University of
Colorado, paints a different picture of what he believes are the true motives behind the OA
movement. While certainly not condoning the purpose and value of OA, especially with its logical
stance of freedom of information to all who seek it, Beall argues that the OA movement imposes
“onerous mandates on researchers, mandates that restrict individual freedom.” (Beall, 2013, p.
589). In particular, Beall singles out a number of academic journal publishers, claiming that the
influx of so-called predatory journals have led to some scholarly journals losing the prestige that
they once carried: “there are many unscientific ideas that people can get published in scholarly
journals thanks to predatory open-access publishing” (Beall, 2013, p. 595). While Beall’s views
appear to be in the minority, they do posit further thought on his notion that these journals are
functioning as digital repositories, leading to an increasing interest in the connections between
OA publishing and the grey literature.
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OA Publishing and Grey Literature

Despite an awareness among libraries and scholars of the importance of the green OA,
namely institutional repositories, especially with regards to publishing in the field of grey
literature, there are still only a few “institutions involved in managing repositories” (Simeonov
and Stanchev, n.d., p. 165). Further, a new protocol for metadata harvesting, doajArticle, spreads
awareness of the OA Movement, increasing the “interoperability between DOAJ journals and
institutional repositories” (Simeonov and Stanchev, n.d., p. 167). While more and more grey
literature is being made available, we have only scratched the surface of the wealth of unknown
material that exists; thus access to grey literature continues and will forever remain a challenge
(Banks, 2004). In a commentary published in the Journal of the Medical Libraries Association in
2004, Marcus Banks discusses the resistance that many libraries, particularly those in the health
sciences, face from commercial publishers when choosing open access platforms, placing
research findings in the public domain free of charge: “moral logic argues that such information
should be freely available; market logic has turned it into a valuable commodity” (Banks, 2004, p.
164). Banks laments that this logic is counter-intuitive, particularly since non-published studies
often have their origins in the grey literature, acting as a supplement to the core research
published in the mainstream journals. Interestingly, this supplementary material is, by and large,
openly accessible.

Several arguments and convictions can be made for publishing grey literature in OA
domains (both gold and green). Nevertheless, despite subjecting grey literature to internal
quality assessments (where a publishing institution’s name and reputation are often at stake),
the debate on the quality of grey literature continues, mainly due to concerns that it does not
undergo the rigorous peer-reviewed process of many journals. Further, with no obligation for
long-term archiving in place, grey literature continues to be difficult to locate, as it may be
transferred elsewhere or become forever lost in cyberspace. Finally, “grey literature provides an
essential complement to peer-reviewed findings” (Myska and Savelka, 2012); while there will
always be copyright exceptions in place, free use Creative Commons licenses bypass many
copyright restrictions, including being able to disseminate, re-use, or build upon an existing
document. Without open access publishing, locating the grey literature would be a daunting
task.

Creative Commons and Free Licenses

…”We come from a tradition of ‘free culture’ – not ‘free’ as in ‘free beer’ (to borrow a phrase from the
founder of the free software movement

1
), but ‘free’ as in ‘free speech,’ ‘free markets’, ‘free trade’, ‘free

enterprise’, ‘free will’, and ‘free elections.’ A free culture supports and protects creators and innovators. It
does this directly by granting intellectual property rights. But it does so indirectly by limiting the reach of
those rights, to guarantee that follow-up on creators and innovators remains as free as possible from the
control of the past. A free culture is not a culture without property, just as a free market is not a market in
which everything is free. The opposite of a free culture is a ‘permission culture’ – a culture in which creators
get to create only with the permission of the powerful or of creators from the past.” (Lessig, 2004)

1
See Peter Drahos with John Braithwaite, Information Feudalism: Who Owns the Knowledge

Economy? (New York: The New Press, 2003), 37.
In the preface to his monograph Free Culture, Lawrence Lessig equates freedom of

information with the right to produce material openly without stringent copyright requirements
or other barriers to access. Since the launch of the information superhighway, the Internet, more
than two decades ago, a divide has existed between authors and their works. While most would
agree with Lessig’s philosophy of information sharing, concerns abound with works being re-used
without giving credit or obtaining permission from the creator, particularly if the said work is
being used for commercial purposes. In 2001, Creative Commons (CC) was established in
Massachusetts as a “nonprofit organization that enables the sharing and use of creativity and
knowledge through free legal tools.” (CreativeCommons.org, n.d.). Now headquartered at
Stanford University, CC has standardized the copyright dilemma by developing a set of seven
licenses allowing authors to determine how and in which way their works can be shared and
used. Since the inauguration of the CC movement, numerous collaborative projects in a wide
range of disciplines have been undertaken, none more notable perhaps than Luke Surl’s Team
Open, a venture aimed at “collecting and sharing stories of the power of Creative Commons
licenses” (Surl, n.d.)

Released on December 16, 2002, the set of seven CC licenses, which continue to be
followed to this day, provide rights and freedoms beyond stringent copyright law and its fair use
policy (Lessing, 2004). Lessing further states that in the first six months of the availability of CC
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licenses, more than one million objects were registered (p. 285). These seven main licenses,
permitting free distribution of an otherwise copyrighted work, are as follows:

• CC0 No Rights Reserved, providing an opportunity to opt out of copyright and database
protection;

• CC BY Attribution, allowing others to distribute or further build upon the creator’s work,
even for commercial purposes, as long as credit for the original work is given;

• CC BY SA Attribution or ShareAlike, allowing others to build upon the creator’s work, even
for commercial purposes, as long as the original work is credited and the new creation is
licensed under the same terms as the original;

• CC BY ND Attribution – No Derivatives, allowing for the redistribution, either commercially
or non-commercially, as long as the work is not changed, and credit to the original is given;

• CC BY NC – Non Commercial, allowing others to build upon the original work, for non-
commercial purposes. The new work must acknowledge the creator, although as it is non-
commercial, the derivative work does not need to be licensed on the same terms;

• CC BY NC SA Attribution Non-Commercial ShareAlike, allowing others to build upon the
original work, for non-commercial purposes, as long as the original is credited, and the
license of the new creation is identical to the original; and finally

• CC BY NC ND Attribution Non-Commercial No Derivatives. Considered the most restrictive
license in the set, others may only download and share original work, as long as credit is
given, but cannot change the original in any way or use it for commercial purposes.

Creative Commons & Institutional Responses Survey

Creative Commons boldly proclaims that their mission is to “help share knowledge and
creativity with the world” (CreativeCommons.org, n.d.). Taking this assumption into account, the
authors of this paper launched a web-based survey, with a goal of uncovering the use of open
licenses, specifically CC free licenses, in digital repositories worldwide. Carefully selecting
international, national, subject, and institutional repositories, the purpose of this evaluation was
to determine if CC licenses were being used at these facilities, and if so, how and in what way (i.e.
which type of documents were being deposited, the degree of usage of these documents and the
repository itself, etc.). The survey also focused on the different CC licenses available, and how
application of these terms affected open access and copyright restrictions.

The online survey ran for a one-month period, launching on September 26, 2014, and closing
on October 27, 2014. Hosted via SurveyMonkey, a web-based platform familiar to the authors,
respondents were tasked with answering seven questions. Although structured as a series of
closed questions, necessitating only yes or no answers, respondents were probed to offer
reasons for answering a question with a no. Further, nearly each question contained a
comments section, thus melding the nature of the closed queries with leading open-ended
requests; several respondents took advantage of this feature and elaborated on their replies.

The survey was distributed via e-mail to the administrators of 83 repositories around the
world, as well as being announced at the electronic conference of the Creative Commons group,
and posted on GreyNet’s Linked-In social network discussion forum. Forty-five completed
questionnaires were received, the results of which will now be discussed.
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Results & Discussion

Question #1: Are Creative Commons licenses being used at your institutional repository? [Figure 1].

Figure 1. Level of use of Creative Commons licenses in worldwide institutional repositories.

The authors were pleased to see that CC licenses were recognized and used in the majority of
institutional repositories. At sites where CC licenses were not yet established, a number of
reasons were provided, the most common being legal aspects and poor awareness amongst
academic staff of the existence of CC licenses and their affiliation with Open Access publishing.

Question #2: Does your institution have a Creative Commons license policy? (if yes, please
briefly describe below) [Figure 2]

Figure 2. Availability of Creative Commons license policy in worldwide institutional repositories.

Interestingly, despite 84% of institutions surveyed claiming that CC licenses are in use within their
repositories, only 29% of these organizations have established a CC license policy. An
institutional CC license policy aids in explaining legal aspects while also providing authors with
clear instructions on how to make best use of this policy. This creates broader awareness,
requiring that each employee gain familiarity with the policy. It was thus somewhat
disconcerting for the authors of this paper to learn that more than two-thirds of repositories are
void of CC license standards. These numbers thus strongly support the notion that implementing
a CC license policy in institutions will not only increase the use of repositories within these
institutions, but will also propagate good practice in the field and thus increase awareness.

Answered: 45

Yes: 38 (84%)

No: 7 (16%)

Answered: 45

Yes: 13 (29%)

No: 32 (71%)
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While perusing the wealth of comments provided by respondents to this question, the
University of Cape Town provided an excerpt from section 9.2 of their Intellectual Property
Policy, which formally endorses CC licensing:

“UCT supports the publication of materials under Creative Commons licenses to promote the sharing of
knowledge and the creation of Open Education Resources. UCT undertakes certain research projects that
seek to publish the research output in terms of a Creative Commons license. 9.2.1 Author(s) of Copyright
protected materials that are listed in clauses 8.2 and 8.3 are free to distribute their material under a
Creative Commons license. 9.2.2 Author(s) of Copyright materials that are listed in clause 8.1 should seek
permission from RCIPS, who on behalf of UCT, may grant permission for the material to be distributed under
a Creative Commons license.”

From the remaining commentaries relayed to this question, the authors learned that policies
surrounding use of CC licenses differ according to types of documents, indicating conditions of
subsidy rules. Strict usage of CC licenses for all work deposited in a repository caused problems
with licensing rules as agreed to with publishers, particularly in determining which CC license
should be allocated to published works on a compulsory basis. However, if the publication in
question was already published elsewhere, under a different type of CC license, before being
deposited in the institutional repository, the original license must be honoured. A single work
cannot be entered under different CC licenses.

Question #3: Under which terms is a Creative Commons License deed issued at your
institution? (select all that apply) [Figure 3]

Figure 3. Terms of Creative Commons License deed in worldwide institutional repositories.

As indicated by the responses received to this question, the CC BY license is liberal, and thus
used most frequently. This echoes Myska’s sentiments that “the basic and most permissive is the
CC-BY license. This allows all forms of distribution, copying, adapting…for commercial gain. The
author however must always be mentioned.” (Myska, 2013). Further, CC BY supports
development of a work due in large part to freedom of usage. As Myska explains, “the licensor
may also [use] restrictive license elements. Thus he may prohibit the commercial use (NC –
NonCommercial), modifications (ND – NonDerivatives), or allow modifications upon condition
(SA-ShareAlike)” (Myska, 2013). These types of licenses are also often used, particularly NC,
NonCommercial. It can be difficult to determine what is considered commercial usage, which is
one of the reasons why NC attribution has become a subject of legal arguments, despite the
definition of NonCommercial use remaining unchanged.

NonCommercial use is thus understood as not primarily intended for or directed towards
commercial advantage or monetary compensation. This disputed restrictive condition of the CC
licenses has been recently at least partially clarified by the interpretational guidelines published
by the CC. Although not binding, they do attempt to provide at least a basic orientation for what
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should be considered noncommercial use. Most importantly, it is not the nature of the subject
using CC 4.0, but the nature of such use that shall be decisive. Therefore, even commercial
entities may use the works licensed for noncommercial uses only. Further, the NC clause does
not limit the scope and exceptions provided by the respective applicable law. In addition, the
licensor is not limited to use the work commercially (i.e. to make use of dual-licensing).
Unfortunately, the courts rendering decisions related to this condition do not necessarily fully
comprehend the proper functioning of this clause. For example, in the Curry v Audax case, the
Amsterdam District Court did not award any damages to Mr. Curry. Interestingly, the court
stated that CC licensed photos had no commercial value. In another CC related case,
Deutschland radio, the German District Court in Cologne deemed the NC clause as not specific
enough and explained it in accordance with the “Zweckubertragungslehre as ‘only for private
use.’ However, this decision is not final as it has already been appealed.” (Myska, 2014).

Question #4: What types of documents are being deposited at your institution via use of a
Creative Commons license? (select all that apply) [Figure 4]

Figure 4. Types of documents deposited via use of Creative Commons license in
worldwide institutional repositories.

Despite the push for increasing awareness publishing in different mediums, texts continue to
occupy the majority of document types (92%) deposited in the repositories of the institutions
surveyed. This finding seems to run parallel to various forms of grey literature: despite a noted
increase in visual and audio representation, theses, government documents, conference
proceedings, etc., all in text report format, continue to prevail. Nevertheless, despite the
majority of text documents, pictorial and video elements are on the rise, perhaps attributable to
increase trends in the use of social media.

Question #5: How often are Creative Commons licenses used at your institution?

In correlation with the first two questions in the survey, the authors of this paper were
curious to see if any parallels could be drawn between awareness of CC licenses, subsequent
policies to encourage their use, and frequency of use. Despite 84% of respondents claiming use
of CC licenses in their repositories, it appears that only 16% of these licenses are used on a
regular basis. More than one-half (54%) of replies indicate that CC licenses appear to be used on
an ad hoc basis, causing concerns in consistency and application.

One of the respondents to this question fittingly mentioned the need to respect the rights
of third parties: “almost always and whenever possible…sometimes a CC license cannot be
applied where the document in question contains third party copyright material.” As the results
of the authors’ survey prove, there is considerable worldwide awareness and attention to CC
licenses, and yet there continues to be a divide between claims that CC licenses are easy to use
and practical compared to notions that the provision of training materials will create greater
awareness.
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Question #6: Besides Creative Commons licenses, does your repository use any other freely
available licenses?

The majority of respondents (70%) indicated that CC licenses were exclusively used within
their institutions. However, for those organizations that perused other freely available licenses,
the range of possibilities was fast, and included General Public Licenses (GNU/GPL.AGPL/Free
Documentation License), Open Database Licenses (ODbL), Public Domain Mark, UK Open
Government License, Free ART License; Non-Exclusive Distribution License and a Metadata Open
License.

Question #7: Please share your experiences using Creative Commons Licenses

The final question on the survey was qualitative in nature, open-ended to allow free reign
and personal comments for understanding what CC licenses meant to readers. More than half of
the respondents (25) provided thought-provoking replies. Some institutions are currently on the
cusp of initiating a repository, others have had repositories in place for a number of years, and
some continue to be wary of the purpose of CC licenses, expressing fears that they do not wish
for others to modify any aspects of their works. Nevertheless, the majority of voiced opinions
supported the CC movement, which the authors of this paper view as a positive trend towards
open access publishing in the grey literature realm. Perhaps then it is fitting to conclude with the
comments of one user and his/her experience with DSpace, a common institutional repository
platform:

“In general, authors/submitters do not pay much attention to the Creative Commons license screen in
our DSpace workflow and simply by-pass reading the description. We have had some instances where
authors submit papers that have contradictory copyright statements on their title page and we have to
contact them individually to explain the terms of the CC license and to request that the statement be
removed or changed to reflect the terms to which they agreed in the default license. To date, no author has
objected to the terms of the CC license. We make a point of emphasizing the importance of articulating re-
use terms. Some awareness among faculty and students has been aided by the advocacy and education
practices of our Copyright unit. However, there is some discussion that our default license is too
conservative, particularly for the purposes of re-using the data, and that we will need to create more
policies, documentation, and outreach around recommended CC licenses for different types of content. We
considered it a great victory to be able to incorporate the CC license as a default in our repository license
and I don’t think it likely that we will be able to generate buy-in for a more open default license at this time.
My institution has an open access statement but no mandate.”

Conclusion
“Previously the domain of a few champions and committed individuals, but usage is on the

increase”. This comment from a survey respondent fully captures the current state of using
Creative Commons licenses, where usage of such licenses in digital repositories remains high
despite political underpinnings. Open access statements with no accompanying mandate are
problematic, and legal aspects of CC license usage, coupled with pour knowledge of their
existence and correct usage is one of the primary reasons why 84% of repositories surveyed
refrain from using CC licenses on a regular basis. An environmental scan of the literature
available on CC licenses and their use in repositories mirrors the sentiments of the gatekeepers
who replied to the authors’ survey questions; experiences have been either positive or cautious,
but no comments or case studies were outright negative. This fact supports efforts to spread
awareness of CC licenses not only to the grey literature community, but to all researchers
worldwide. The authors of this paper thus recommend CC Licenses as a standard for publishing
grey literature material. Reflecting back on the types of CC Licenses in use today, and in
accordance with results from the survey of institutional repositories, CC BY Attribution is most
widely used, and due to its characteristics, likely most suitable. This allows for the widest
possible dissemination including commercial use which the grey literature community should not
hold back from.
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* First published in the GL16 Conference Proceedings, March 2015.

Publishing Geodesy, Topography and
Cartography Research via Invenio*

Jiří Drozda, Veronika Synková, and Petra Pejšová (Czech Republic)

Abstract
We would like to present open source system Invenio that helps to really small specialized library
to provide high standard services and grey literature open the access for limited budget and
minimal staffing. It will describe access to research outputs in branch of geodesy, topography and
cartography. The Surveying Library is unique library focused on geographic branch in the Czech
Republic and surrounding countries. The Surveying Library keeps more than 44 thousands
units/books, some of them more than 400 years old. Although the Czech Republic is a small
country the community of geodesy, topography and cartography is not concentrated in one place.
There are four research, ten administrative workplaces and seven universities with geographic or
geodetic department. In addition the Surveying Library is located in small city Zdiby outside of
Prague and can lure more travellers than students or researchers who should be main users of
library. The Surveying Library found the way how to take advantage of the time when readers do
not use their legs but mainly their fingers on the keyboard to reach documents they are looking
for. Information technology, open source software and the common availability of the internet
allowed that the library can provide their services remotely and at higher quality standards than
before. In the past the information sources were fragmented. Users had to know how to reach
library catalogue, the digital library, electronic resources, archives; many documents were hidden
only on the webpages especially grey literature (conference proceedings, research reports, etc.).
Today all information sources are provided from one common location and are part of one system
in institutional digital repository. It is managed through the implementation of open source
software Invenio, whose functions will be presented on the example of implementation in our
Surveying Library.

Keywords: Invenio, open source software, repository, grey literature, digital library, electronic
resources, on-line library services, geodesy, topography, cartography

Before we go into a description of the solutions used in the Surveying Library, will want to
present the structure of the research institutes in the Czech Republic.
The strongest and most widely supported is a group consists of 61 research institutes of Academy
of Sciences of the Czech Republic (ASCR). These institutes are financed from the budget of the
ASCR and are methodically and software supported by the library of the ASCR. The library of the
ASCR ensures for all research institutes ASCR collection, processing, storage and dissemination of
all publications and other information sources using in R&D through the ASEP system of ASEP
(Evidence of publishing ASCR activities). ASEP is a heavy library information system with a wider
range of services that currently allows storing full texts. The second group is approximately 50
private research institutions financed by the companies for which they are working. This group
have no interest and in many cases they cannot publish R&D outputs due to these outputs are
industrial property. Last but not leastis a group of public research institutions. Those institutions
are partly financed from public funds, but the main financing they must ensure through grants
and projects. There is lack of methodological and technical support and it brings large problems
in research management and cooperation.
Another important aspect is software used as library information systems and digital repositories.
There are used Aleph, KPWin and Clavius as commercial library information systems in the Czech
Republic. But those systems are expensive and system maintenance demanding for small
institutions. Non-commercial library information systems are used very rarely, (Koha and
Evergreen), but those system usually do not have sufficient support and are mostly “home made”
system tailored for specific needs. In the last time open source information systems begin to
gradually penetrate in small and medium size libraries.
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The Surveying Library is part of the Research Institute of Geodesy, Topography and Cartography
(VÚGTK). The library has a unique and exclusive position not only in the Czech Republic, but also
on an international scale thanks to its collections and its specialization in the areas of geography,
geodesy, geodynamics, cadasters and metrology. The library is involved in many international
activities involving cooperation and the provision of scientific information resources from the
areas of its competence. Its uniqueness has been confirmed by the registration of "The Surveying
Library

®
" as a trade mark (hereafter simply referred to as the library) in the Register of

Trademarks held by the Czech Industrial Property Office. The library cooperates with the Czech
Land Survey and Cadastral Office (hereafter simply referred to as the ČÚZK) in the collection of 
expert travel reports for all the employees from the ČÚZK, research reports, industry regulations 
and standards, all resort directives, professional newsletters and journals and the proceedings of
scientific conferences and meetings.
The demise of the library was threatened a few years ago. Fortunately, the library and its unique
collection managed to survive. The library has had to solve the question of how to most
efficiently transform itself so that it can offer the best possible services to all its users. The main
problems were in obsolete library system, fragmented information sources posted on the Web
site VÚGTK. Second unhandiness was that using of most information services needs to visit the
library that is located outside the city and outside of campus.

Picture 1 – Fragmented resources

The main task of library transformation was implementing of full online service. Two main
objectives have been identified. Create and/or store electronic content and to give users a single
access point for all services. Limitations were both insufficient founds and small number of
employees. In addition, the long-standing employees had only a limited ability to learn new
information systems and there was limitation in his willing to the innovation and helping in the
implementation of the new system.
Just at the time the preparation of transformation, the VÚGTK was approached by the National
Technical Library (the NTK) with the request for cooperation with the National Repository of Grey
Literature (hereafter simply referred to as the NUŠL). It was a major impetus for change. The
VÚGTK took up the offer NTK, which distributes the INVENIO in order to support cooperation
with the NUŠL. However, the most important reason for this selection is the fact that the system
library already had a built-in INVENIO module that was able to provide all the library’s services
and its low demand on technical, financial and personal resources.
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The NTK offered a free system for processing preset INVENIO grey literature as one of the forms
of cooperation. (Pejšová, 2011) The pre-setup INVENIO library system can be downloaded from
the NUŠL website and installed on your own hardware. Installation instructions are also available.
Furthermore, the library's INVENIO system can be edited according to the library’s needs. The
NTK also ensured the localization of INVENIO in Czech. Another important reason involved the
fact that stable development was ensured. The European Organization for Nuclear Research
(CERN) in Geneva ensures that the INVENIO system has a team of developers which develops the
system, regularly publishes new INVENIO versions and has a clearly defined system development
for INVENIO for the future.
The library, therefore, had to deal with two issues; it needed both a library system and a digital
repository within the framework of insufficient finances and capacity building. From
the perspective of maintaining the research needs of the VÚGTK, it needed to ensure
the availability of a high-quality library and information resources for all its employees.
The VÚGTK also wanted to act openly and to share its research output.
As well as the library’s collection and the materials on the website, the VÚGTK still collects many
other materials in digital form which are only available locally on the institute’s network or on its
employees’ computers. This mainly involves the different standards of the ČÚZKC and the 
Surveying Office, materials from conferences, analytical and methodological materials, research
data, promotional and training materials, output from projects, departmental directives, etc.
The original intention to use the INVENIO system as a library system and a digital repository has
grown to an idea to use Invenio system as the discovery system too (use it as a central search
point for both the printed and digital collections).

Picture 2 - The resources of the library in the INVENIO system

As already mentioned, both hardcopy and electronic documents are registered in the Invenio
system. It presents all bibliographic records migrated from the original library system - 40 000
records of monographs, 3 000 periodicals records and 148 000 records of scientific articles. As a
new feature, records of online magazines and digital born documents begun recorded in system.
In addition recorded digital copy of printed monographs and journals are referred to a link to the
digital library Kramerius.
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Picture 3 - Central browse and search point for both the printed and digital collections

In the case that the printed monograph or journal have been already digitised, the record is
directly linked to digital Kramerius library where digital document is stored.

Picture 4 - Record with a reference to the digital library – Kramerius

A user, who has also set up access to his or her reader account via the web interface, can check
the status of his or her membership account online. If the loan period has not been exceeded,
the user can extend an existing loan and/or may cancel loan requirements for any titles which he
or she is no longer interested in.
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